Abstract: This paper exposes the contradictions and lack of commonality in the Common
Introduction
In 2015 and 2016, over 1.3 million asylum seekers risked their lives in the Mediterranean to reach Europe. 1 The current refugee crisis is Europe's largest mass population movement since the Second World War. 2 As part of the European Union's (EU) efforts to harmonize policies in many issue-areas across Europe, it has begun to develop a Common European Asylum System (CEAS) with an extensive body of EU asylum law. The Dublin Regulation, which assigns responsibility to one state for processing an asylum claim, is one of
EU Law and the Dublin System
Over the past century, Europe has developed extensive legal and institutional mechanisms to respond to refugee movements. Various refugee crises in Europe have contributed to these developments: the Russian Revolution, the First World War, the collapse of the Ottoman Empire, the Cold War in Eastern Europe, and the conflicts in Bosnia and Kosovo in the 1990s. 8 In response to the Second World War, the Council of Europe was founded in 1949, and today it is comprised of 47 states, 28 of which are also members of the separate European Union. 9 In 1950, the Council of Europe adopted the European Convention on Human Rights and established the European Court of Human Rights. 10 Individuals, groups, or non-governmental organizations may bring a case to the court if they allege violations of the European Convention. 11 This court has judged many cases relating to migration, creating an extensive body of case law on migration issues and providing a means for asylum seekers to claim violations of their rights. 12 Within the European Union, the extensive EU asylum acquis applies in addition to the European Convention on Human Rights and the European Court of Human Rights case law.
The Court of Justice of the European Union is responsible for applying the EU Charter of Fundamental Rights and to rule on violations of EU law by Member States (MS). 13 This
Charter contains a right to asylum and a right to non-refoulement. 14 The Treaty of Amsterdam in 1999 was the first to place elements of refugee policy under EU jurisdiction, and stipulated that Member States would work over five years to harmonize policies on rights for refugees, reception conditions, procedures and criteria for eligibility, guided by the 1951 UN Refugee Ibid., [15] [16] Bank, "Forced Migration in Europe," 692. 14 European Union and Council of Europe, "Handbook on European Law," 21.
Convention. 15 The EU has articulated minimum standards in a series of policies called directives (The Temporary Protection Directive, Reception Conditions Directive, Asylum Procedures Directive, and the Qualification Directive). 16 These directives guarantee protection in several situations beyond the scope of the definition of a refugee in international law, establish minimum standards for the reception of asylum seekers and for refugee rights, and outline appropriate asylum application procedures. 17 Prior to 2007, EU asylum law functioned on the principle of minimum standards. With the Treaty of Lisbon in 2007 and the Stockholm Programme, the EU began to stipulate common standards for all EU countries to follow. 18 The Treaty of Lisbon authorizes the European Parliament and the Council to "adopt measures for a common European asylum system." 19 In 2010, the European Asylum Support Office was created to increase cooperation between MS, to provide financial and technical assistance to MS struggling for processing large numbers of asylum applications, and to implement the CEAS. 20 To organize the distribution of asylum seekers across the EU, the EU created the Dublin System. The initial Dublin Convention was signed by EU governments in 1990, and came into force in 1997. 21 The Dublin-II Regulation replaced it in 2003, and the Dublin-III Regulation replaced Dublin-II in 2013. This Regulation determines which state is responsible for processing an asylum-seeker's application, which is typically the country through which the person first entered the EU. 22 If a person enters one EU country and then moves to another, 15 Ibid., [19] [20] the second country may transfer that person back to the country of first entry. Dublin-III provides more rights to asylum seekers, including the rights to appeal a transfer, to personal interviews, and to more extensive considerations of family ties, but the basic principles remain the same. 23 The Dublin System has both positive and negative consequences. On the one hand, it prevents a person from applying for asylum in multiple countries, and prevents a situation in which no state will accept an asylum-seeker's application as the state deemed responsible must process the claim. 24 On the other hand, it equally serves as a way for states to avoid the processing of asylum claims. Lisa Schuster conducted field work among Afghan men asylum seekers living in Paris whom the French state was attempting to deport to another EU state under the Dublin system. 25 She found that many of the Afghans had little chance of making a successful refugee claim anywhere in the EU because no Member State was willing to process the claims, and the result was that many would likely become undocumented EU residents. 26 Based on her findings, Schuster argues that "Dublin II allows MS that are not first entry states to ignore their moral and legal responsibilities towards a significant number of asylum seekers." 27 To give another example, Britain uses the Dublin Regulation to deport around 1,000 people each year to return them to the country where they first entered the EU. 28 While it can be argued that countries are simply following regulations by deporting asylum seekers to the country of first entry, international law suggests that refugees should not be penalized for illegal entry into a country, and in practice the system allows states to relinquish responsibility for many asylum seekers despite the fact that they may not be able to effectively access asylum. 
Discrepancies in Laws
The Dublin System relies on the false assumption that EU law is universally and equally implemented so asylum seekers will receive the same treatment in each country.
Despite an extensive common legal framework for asylum across the EU, actual policies, practices and rates of granting refugee status vary significantly across countries. 29 Despite the goal of a common system for asylum, Europe continues to respond to the refugee crisis largely within the framework of the nation-state. While changes in asylum policy over time have moved toward further integration, these policies are largely negotiated under and implemented through intergovernmental agreements. Once established, they are subject to national interpretation. For example, trying to maintain national control over asylum policies, the United Kingdom, Ireland, and Denmark have opted out of some EU asylum policies while still participating in the Dublin System. 30 Several of the EU Directives contain a combination of binding and optional clauses, so countries can choose not to follow some parts. 31 For example, the Qualification Directive contains optional rules regarding the assessment of internal protection (the availability of protection in another region of the asylum seeker's country of origin). 32 In addition, Iceland, Liechtenstein, Norway and Switzerland are members of the Dublin System, but not the European Union, 33 and thus they are not bound to respect EU asylum law. 34 Consequently, the EU's common standards are not guaranteed in every country.
Countries also interpret EU law differently. In a study of asylum law in the European Union, the UNHCR offered recommendations for addressing the variations in practice across the EU including: the creation and sharing of reliable country of origin information, the creation of unified interpretations of key terms such as "real risk" of serious harm, and a broadened definition of what qualifies as an "armed conflict" in order to provide protection to 29 Bank, "Forced Migration in Europe," 693. 30 Ibid., 694. people who do not experience persecution as stipulated in the 1951 UN Refugee Convention but nevertheless qualify for international protection. 35 For example, determining a "real risk of serious harm" typically depends on assessing the level of "indiscriminate violence", yet Member
States require different levels of "indiscriminate violence" and use different methodologies to make their assessments. 36 The consequence of these variations is that the likelihood an asylum seeker will receive refugee status varies widely depending on which state processes the application. 37 For example, 2010 asylum recognition rates for Iraqis within the EU ranged from 10.9% in the UK to 78.5% in Belgium, while both use the same Qualification Directive to determine eligibility for refugee status. 38 As such, there is a veneer of unity and harmonization as national governments choose which portions of EU law to apply, and asylum seekers experience different treatment across the EU even though common standards are supposed to apply.
The fact that the asylum systems in some European countries fail to meet the standards of EU and international law makes it legally problematic to return asylum seekers to those countries if they are deemed responsible under the Dublin System for processing the claims. In two important court cases related to the Dublin System in 2011 and 2014, the European Court of Human Rights ruled that Greece's asylum system violated Article 13 (right to an effective remedy) and Article 3 (prohibition of degrading treatment) of the European Convention on Human Rights because of terrible conditions for asylum seekers in Greece.39 The Court also ruled that Belgium and Italy were at fault for returning the asylum seekers to Greece, because in doing so Belgium and Italy subjected the asylum seekers to degrading treatment and to the risk of being sent back to their country of origin without due process. 40 applications, due to an inadequate asylum system in that country, then the whole system becomes problematic.
Problems with asylum standards are especially pronounced in small border countries, as structural issues are compounded with the requirement under the Dublin System for processing applications at the country of first entry. Between January 1 and November 30 2015, Greece received nearly 743,000 sea arrivals, mostly on its small islands. 41 As of December 20, 2016, Greece was hosting nearly 49,000 asylum seekers and refugees, including more than 15,000 people on its islands, which only have the capacity to accommodate about half that number. 42 Even with United Nations High Commissioner for Refugees (UNHCR) support, the Greek asylum system cannot process so many new arrivals in such a short period.
The CEAS is supposed to respect principles of European solidarity and burden sharing, but in practice nationalism limits solidarity within the EU. The EU aims to "frame a common policy on asylum…based on solidarity between Member States." 43 Due to location, a few border countries, such as Greece and Italy, receive most of the EU's asylum seekers, without a sufficient assistance from other EU countries to provide for a large number of refugees. The EU proposed a relocation plan, transferring 160,000 asylum seekers from Greece and Italy by September 2017 to ease the pressure on these countries, but this plan continues to be highly contested and its implementation slow. 44 In September 2015, the European Commission passed a mandatory quota measure distributing these 160,000 relocated asylum seekers among MS, despite opposition to the plan from Poland, Slovakia, Romania, and Hungary. 45 The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail. 53 This article parallels the 1951 Convention which stipulates that "The Contracting
States shall apply the provisions of this Convention to refugees without discrimination as to race, religion or country of origin." 54 Apparently, the Union is established on normative foundations, including human rights, freedom and non-discrimination.
However, the idealist discourse of the EU often does not translate into practice. Indeed, the European Commission uses the phrase "stopping irregular uncontrolled migration" alongside discourses of human rights. 55 This discourse implies that refugee movements are problematic even dangerous for Europe, and these movements must be contained and ended.
Dimitris Dalakoglou, Chair in Social Anthropology at Vrije University Amsterdam, suggests
that "what we observe coming to the surface in the context of the current refugee crisis is the manifestation of Europe's most ugly and discriminatory spatiality-the preservation at all costs of its border security." 56 Mass migration movements do pose important security concerns.
However, while the EU discursively emphasizes norms such as human rights, security concerns frequently contradict these norms and prevent many legitimate refugees from accessing asylum. The restrictions of the Dublin System and other EU asylum laws contrast with the freedom of movement which is available to EU citizens. In 1985, most Member States of the EU signed the Schengen Agreement, abolishing internal border controls within the Schengen area. 57 The Treaty of Lisbon ensures freedom of movement for EU citizens. 58 While an unconditional right to free movement for refugees may be ethically appealing, it is not practical.
However, the Treaty of Lisbon promises "a policy…ensuring the absence of any controls on persons, whatever their nationality, when crossing internal borders." 59 The refugee crisis makes it clear that asylum seekers are still subject to internal border controls, such as the Dublin Regulation which effectively keeps asylum seekers in one state to have their application processed. Free movement and an absence of border controls within the EU are both tied to citizenship, not territory, as asylum seekers within the borders of the EU do not enjoy the same privileges.
In addition, it appears that "the overwhelming majority" of European policies are designed to keep potential refugees out rather than willingly grant asylum. 60 Schuster suggests that "the concern of EU MS is actually to reduce the number of those able to apply for asylum to an absolute minimum, rather than ensuring access to this status to anyone who might need it." 61 This goal is achieved through laws such as visa requirements, reductions in benefits for asylum-seekers, and investments in border technologies to catch migrants attempting to cross borders. 62 The Stockholm Programme, initiated in 2010, provided for increased border control through EU's border agency Frontex. 63 However, the Programme failed to identify "how it can be assured that persons in need of international protection would not be impeded in their access to safety in EU-Europe by the establishment of increased border controls." 64 67 A prime example of the drive to exclude and limit migrants is the EU's deal with Turkey, which returns Syrians who have crossed into Greece from Turkey. 68 Turkey is not a part of the European Union nor of the Dublin System, so it functions as an external location for the EU to send asylum seekers where the EU is no longer responsible. Under the EU-Turkey agreement, the EU returns refugees who have arrived irregularly by sea, then accepts an equal number of resettled refugees directly from Turkey. 69 While EU leaders credit the agreement for significantly reducing the number of refugees arriving by sea from Turkey, and for offering a legal pathway to enter Europe, it is clear that the goal is to control migration movements rather than to address humanitarian concerns. 70 The UNHCR has criticized the deal, expressing concerns that the rights of asylum seekers will not be respected in Turkey, and that the Greek government, especially on the Greek islands, is not sufficiently prepared to host people and assess their asylum claims. 71 Especially since Turkey is not bound to respect EU asylum laws, the UNHCR has good reason to be concerned about respect for refugee rights.
Roland Bank, the Head of Protection for the UNHCR in Austria and Germany, concludes: "Overall, in light of Europe's record regarding forced migration, it is not possible to identify Europe as a stronghold of human rights or a region taking a liberal approach to guaranteeing [sic] the protection to forced migrants." 72 Powerful constructions of refugees as security threats, dangerous others, and illegal migrants dominate over portrayals of refugees as vulnerable individuals recognized as needing protection under international law. Prominent discourses of xenophobia, islamophobia, racism and nationalism create strong 'us versus them' dichotomies, and limit rights to citizens of the state. The turn to the European Union to address asylum policy can also be interpreted as an attempt to limit the rights of migrants.
Virginie Guiraudon, Director of Research at the French National Centre for Scientific Research, argues that integration of migration policy in Europe "constitutes a case of strategic 'venue shopping' by migration control agencies adapting to institutional and material policy constraints." 73 She suggests that governments can bypass constraints at the national level which are favourable to the rights of foreigners, including judicial review, different view points, and the influence of migrant aid groups, by taking migration policy-making to an international level. 74 In the treatment of refugees and asylum seekers, Europe fails to embody its own supposedly universal values of justice, equality, freedom and human rights. facilities in May 2016. 77 The failure of the CEAS to efficiently process asylum claims and to fully implement the EU asylum law result in extensive suffering for asylum seekers.
Reforming the Common European Asylum System
One way to improve the conditions for refugees would be to strictly enforce existing EU law. The problem is not that refugees and asylum seekers lack legal protections within the EU, but rather that countries fail to implement these protections in a uniform manner. The EU has institutional and legal mechanisms to improve the situation for refugees, with an extensive body of EU law, the European Asylum Support Office, and the Court of Justice of the EU.
These institutions must hold states accountable to EU and international law on refugee rights.
All countries who wish to participate in the Dublin System should have to implement the full set of EU standards, as it is important to only include countries whose asylum systems meet EU standards and who can guarantee the rights of refugees returned to their country for processing.
However, it is becoming increasingly clear for the need to reform the Dublin System.
In May 2016, the European Commission's proposed a Dublin IV Regulation to replace the current Dublin III. 78 To fairly distribute asylum seekers, Dublin IV proposes a shared automated system to record all asylum applications throughout the EU. 79 To avoid any MS being responsible for a disproportionate number of asylum applications, it proposes a fairness mechanism, in which a threshold number of applications for each MS would be calculated using population size and GDP. 80 Any asylum applications above the threshold would trigger the fairness mechanism, and the asylum seekers beyond the threshold number would be relocated across the EU. If a MS chooses to reject their allocation of asylum seekers, they would be required instead to contribute €250,000 per applicant to whichever state accepts the asylum seekers. 81 Going further than Dublin IV, it is possible to imagine, though nearly impossible to implement, a supranational European Asylum System. In a supranational asylum system, the EU rather than individual countries would grant asylum. The EU would be responsible to provide for the rights of asylum seekers until their claims are processed. Such a solution would ensure equal treatment and adequate recognition of refugee rights throughout the EU. Asylum seekers could move freely within the EU like EU citizens. While perhaps a supranational asylum system would be ideal for guaranteeing refugee rights, in practice it is unrealistic, as it would require unprecedented integration and cooperation on issues of migration, with states giving up all sovereign control over granting refugees asylum.
Paradoxically, the way for Europe to better manage migration flows is not to attempt to keep all migrants out, but to allow more people to come through legal channels. A report from the Overseas Development Institute suggests that the best way for Europe to control migration is to increase legal ways to reach Europe. 82 Avenues of resettlement or various legal asylum channels are safer for refugees, as they do not need to resort to dangerous human smuggling and life-threatening travel, especially across the Mediterranean Sea. While many rights are guaranteed for refugees who reach the European Union, "access to Europe and thereby to protection has become a matter of financial investment -through the payment of 'fees' to smugglers and document forgers -and of risking one's life in a perilous journey." 83 Resettlement is also safer for receiving countries, as they can conduct security screenings and control who is entering their territory, while still fulfilling obligations toward refugees. A strong resettlement program, focused on reunifying families and caring for the most vulnerable refugees, would be of advantage both to refugees and receiving countries. Some refugees could also be resettled through educational programs, like the World University Service of Canada Such legal resettlement programs should not, however, be at the expense of other asylum seekers arriving on the shores of Europe, as in the EU-Turkey deal. While EU MS have agreed to a voluntary resettlement programme for 22,500 refugees living outside the EU, participation is optional, and the number is insignificant compared to the need for resettlement. 85 As of November 2016, approximately half of these refugees had resettled in the EU. 86 In order for Europe to fulfill its humanitarian obligations and to curb unregulated migration, Europe must provide more legal avenues for refugees to resettle on the continent.
Conclusion
In practice, the Common European Asylum System is not so common. Ultimately, most
European countries prefer to avoid taking responsibility for asylum seekers and refugees. The contradictions within the CEAS reflect a desire to maintain national control over asylum policies despite the increasing scope of EU asylum law. The Dublin System rests on precarious moral and legal foundations, since varying standards across countries make it problematic if not illegal to return asylum seekers to the state responsible for processing their claims. The refugee crisis has revealed that Europe is less unified than it might appear, both in terms of policy harmonization and in terms of solidarity with border countries struggling as the countries of first entry in the EU. Asylum seekers are increasingly portrayed as illegal migrants posing an economic and security threat. While EU citizens are free to move without restrictions and choose where to live within the EU, such freedom of movement is not guaranteed to asylum seekers. Many EU policies aim to keep refugees out of Europe rather than grant asylum. European ideas of human rights are subordinated to concerns of security and nationalism. The future of the CEAS is uncertain. Future reforms could follow several directions: full enforcement of EU asylum law in all EU and Dublin System countries, the EU's Dublin IV proposal, or the creation of a supranational asylum system. Each direction would require greater policy harmonization, integration and cooperation. The alternative is disintegration, or a move away from the goal of a shared asylum system in favour of national control over asylum.
It is still unclear whether Europe will utilize the current migration crisis as a catalyst for further integration, or whether it will lead to a breakdown in the current asylum system.
Whether Europe decides to transcend nationalism, sovereignty and xenophobia to apply its supposedly universal values of freedom, justice, equality, and human rights remains to be seen.
